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Arising out of Order-in-Original No 6/Supdt AR-V/AKA/2015-16 Dated 11.03.2016 Issued
by Supdt AR-V Div-IV, Service Tax, Ahmedabad ,.

0 tl" s:l-14"1clcjjtJf "c/)T .=rr=r ~ 1l"dT Name & Address of The Appellants
M/s. Tim Engineering Technologies Ltd Ahmedabad

gr 3ft arr srige al{ #f afk 6fa If@rant at arfl fa[fr val a
"ffcmTT t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the· appropriate authority in
the following way :-

far zyc, war zyca vi hara 3r4tu nnf@raut at 3flfrc;r:- .
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcr-cfm~,1994 clfl" tlTTT 86 cfi 3ffiTRf 3f1frc;r c!?l" ~ cfi tIIB clfl" l3'fT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfa &fr ft #tr zcca, rra zgcs vi arz 3r4l4tu nznf@raw 3it. 2o, #ea
t:lffclccl cJiRJl'3°-s, ~ rJTR, s:l-lt;½Glci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) or4t#tu nznf@raw at ffhu 3tfe,fr7, 1994 clfl" tlTTT 86 (1) cfi 3i+fa 3fl ala
Pllll-llclC'1l, 1994 cfi ~ 9 (1) cfi 3@TRf ~~ tJJr=f ~.it- 5 if 'c!R ~ if clfl" l3'fT
ft qi Ur# re; fr mag fasa r@ #t nu{ st s# ufeji
ah art a1fez (67 va mfr JR 3tf) ah merft em i nnf@raw a nrzral fer
t, cffiT * rfffim· fll4uiAcjj l\f?f tcfl * .-LJllJ4"1a *~ ·'<fvl~I'< * <fr, 'R ~~ifcha tcfl ~ * xi)q
if \rJ6T ~ cCr lWT, GlfM cCr lWT 3it rrzn rnr u#fr u; s erg u \Rl'R cni:r t asi qg
1000/- 1:!fra ~ 511ft I \rJ6T ~ cCr lWT, flffisf cCr lWT 3it ann mar if T; 5 lg zIT
so ~ Ticfi N m ~ 5000/- 1:!fra ~ 511ft I \rJ6T ~ cCr lWT, flffisf cCr lWT ~ ~ 7fllT
uifn qg 50 Gr UT UR vnar & aei uy 1oooo/- #6tr ?#t a)ft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount '.Of·
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form ol:_ < ..
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public ·s.e~r-.~~>~:.,.,_;\
Bank of the place where the bench of Tribunal 1s situated. , ✓• ;,,, \ ~ 9:', \
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(iii) fcrffm 3lf?i"f.rllll, 1994 clft W-ff 86 ·c1\'r '31J-1:ffxl31l ~ (2~) er; 3TffT@ 3J"lll"B ~
~. 1994 cfi frrwr 9 (2) a sifa feafRa urf "C;ff.fr.-7 11 clft u!T "f!cfilfi- -qcf \R-lcfi Wl!:f
argua,, arr Um zyea (3fl) an?r 6 qftrm (0IA)( Urifra ufa ef) 3it 'r
37r4ad, erfa y T 3gar 37err an a=tu wqr zyca, 3nil#la uuf@awl at am)aa
at Re ha gg arr?r (OIO) clft fil(I ~w'\t ~ I

(iii ) The appeal Linder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar.companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. ?.fl!.ITT'~lT!mf nrznra pas«n anf@,fzm, 4o7s pl wri u rqat--1 a aiafa feiff fhg
3r4IrGu 3rt vi err qf@mt a 3ml @6 4R W 6.so/- h a znreu yen fee
·wrr -g'r,=rr nR I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of th!il Court Fee Act, ·1975, as amended.

3. var ggc, ware gen vi arm 3rf)4h1 nrnf@rel (arfRafen ) fzmra6, +9a2 i afla
vi art idf@ um#i aht afar aa fnii 4 3it 9 en 3naff fen urar &l

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. fr err, ctr3u gra vi tars 34trIf)aur («#ran ufc:r 3J1fR;Jr en -a--ITTmr ai'
4r3uTz 2la 3ff@)fr4a, r&Vy #t nr 39 h 3iafa fa#ar(Gin-) 3f@1fr# cg(sty frif
29) f@ii: e.sc.2cry Git #fa4r 3tf@1f7a1a, «&&¥ clil° 'tlm O in 3RfJfil~c!iT :!fr i>ffilJ:. clTT ;ir~ t, r,fJJ
f.:tf i\'.rrrr a& qa-f?r sm aaar 3rfearf &, aura f@znr h 3iaa srm fr snaft 3fClff\icr ta "{ITT!

aral+q31fra a &t
m.:c,)"lf 5c=cnc;- ~, "C!ti #cllcITT' m aiaaf « airfa av gr=a " iifarnf@r­

(il <ttm 11 ~ m 3i'c,,JIB Fcltnft."R ~tfiJr
cI rz am Rs a{ ura fr
(iii) rlz Gar fratferar G en .3i(f<lrc:r ~ ·{qfJf

c:, :.tir.rr qara rz fn gr mt man fa@r (i. 2) 3-1R:Jfc:m;i:r , 2014 3marqa fn@
gr4if)r utfvnrfr#arar fa1refer Ferrar 3r5ff vi 3r@a at rapa#ial

4. For an appeal'to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20·14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section ·11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
applicatioil and appeals pending before any appellate authority prior to the
tornrnencement of the Finance (No.2) Act, 2014.

4(1) gr iaof , zr 3rrh uf 3r4 @rawr sarr srf area 3r2rur rca zn avs
ferafea taafr arr erah 1o arrr 3tr zi bar avgfafataavs
10% 0p41arrrRt arrmatt &t
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or,
perialty, where penalty alone is in dispute.
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F.No.: V2(ST)89/A-II/2016-17

ORDER IN APPEAL

M/s. Tim Engineering Technologies Ltd., Plot No. 345/A, 348/A,
349/A, Changodar Industrial Estate, Sarkhej-Bavla Highway, Changodar,
Dst: Ahmedabad (hereinafter referred to as 'the appellants') have filed the

present appeal against the Order-in-Original number 6/Supdt AR­
V/AKA/2015-16 dated 11.03.2016 (hereinafter referred to as 'the impugned

order') passed by the Superintendent, Service Tax, Division-IV, Ahmedabad
(hereinafter referred to as 'the adjudicating authority).

2. The facts of the case, in brief, are that the appellants are holding a
Service Tax registration number AACCT5088NSD001. From the available
records, it was established that the appellants had failed to file ST-3 returns
for the periods 2012-13, 2013-14 and 2014-15, as required under Secticm 70

of the Finance Act, 1994, read with Rule 7 of the Service Tax Rules, 1994 as

amended.

-0 3. Accordingly, a show cause notice, dated 07.09.2015, was issued to the

0

appellants. The said show cause notice was adjudicated by the adjudicating
authority vide the impugned order. The adjudicating authority ordered to

recover late fee amounting to maximum 35,000/- (5,000/- each on ST-3

returns late filed) under Section 70(1) of the Finance Act, 1994 and imposed
penalty o2,000/- under Section 77 of the Finance Act, 1994.

4. Being aggrieved with the impugned orders the appellants have preferred
the present appeal. In their appeal memo, they quoted a relevant text from
the Circular number 97/8/07-ST dated 23.08.2007 where it is mentioned that
the persons who are not liable to pay Service Tax, are not required to file ST-
3 return. In support of their claim they cited the decision of the CESTAT in
the case of M/s. Amrapali Barter. They claimed that in view of the Circular
number 97/8/07-ST dated 23.08.2007; they were under the belief that no
return is required to be filed as there was nil Service Tax liability.

5. Personal hearing in the matter was granted and held on 06.01.2017
wherein Shri Abhishek Chopra, Chartered Accountant, appeared before me

and reiterated the contents of appeal memo.

· 6. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral submissions made by
the appellants at the time of personal hearing. I find that the adjudicating

authority has ordered to recover late fee amounting to maximum 35,000/­

for not/late filing of ST-3 returns and imposed penalty of ~2,000/- under

section 77 of the Finance Act, 1994. In this regard I would Ike to cite the<@N
pertinent contents mentioned in paragraph 6 of the Circular number 97/8/·;°··~.,!~f':;/ij..~... 0{,~.\.
sT dated 23.08.2007 as below; <.s{ ? )a)

o' eh )'-I 2< IS;.>-/-±&
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"6.....Persons who are not liable to pay service tax (because of an
exemption including turnover based exemption), are not required
to file ST-3 return."

In the above text, it can be seen that even those assesses who are availing
turnover based exemption, are not required to file ST-3 return. It is needless

to say that Board circulars and instructions are binding on the authorities. In

the case of The Paper Products Ltd. vs. The Commissioner of Central Excise,
The Hon'ble Supreme Court proclaimed that;

"Circulars issued by C.B.E. & C. are binding on the departmental
authorities and they cannot take a contrary stand - Department
cannot repudiate a Circular issued by the Board on the basis that
it was inconsistent with a statutory provision - However assessee
can contest the validity or legality of such Departmental Circulars
or Instructions - Department does not have a right to file an
appeal against the correctness or binding nature of a Circular -
Department's actions have to be consistent with the Circulars ­
Consistency and discipline are of far greater importance than
winning or losing Court. 11

Circulars are inserted in law, time to time, to serve as a tool to clarify an
existing provision and remove the ambiguity. In Central Excise Law, Circular
is issued by the Board for bringing the uniformity in approach related to
Central Excise provisions. The Department is bound by the Circulars issued

by the Central Board of Excise & Customs under Section 37B of the Central
Excise Act, 1944. I hereby quote the relevant portion of Section 37B as
below;

"The Central Board of Excise and Customs constituted under the
Central Boards of Revenue Act, 1963 (54 of 1963), may, if it
considers it necessary or expedient so to do for the purpose of
uniformity in the classification of excisable goods or with respect
to levy of duties of excise on such goods, issue such orders,
instructions and directions to the Central Excise Officers as it may
deem fit, and such officers and all other persons employed in the
execution of this Act shall observe and follow such orders,
instructions and directions of the said Board. 11

Thus, without much ado, I proclaim that the adjudicating authority should
have followed the directions of the said circular. Further, the.appellants have,
in their grounds of appeal, quoted the case of M/s. Amrapali Barter where the
Hon'ble Tribunal has observed that even in terms of Rule 7C of the STR in
case of filing of NIL returns; the Assessing Officer has discretion to waive late
fees for filing of ST-3 returns. In the case of M/s Suchak Marketing Pvt. Ltd.
vs. The Commissioner of Service Tax, Kolkata [2013 (6) TMI 641], during the
period April, 2005 to March, 2008 the said assessee has not provided any
service and also has not filed Service Tax Return. However the assessee filed.,
six "Nil" belated Service tax return for the period September, 2005 to March,

0

0
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2008 on November 18, 2008. Thereafter the Department issued a show
cause notice proposing to impose penalty under Rule 7C of the Service Tax

Rules, 1.994 and Section 77 of the Finance Act. The Adjudicating Authority
vide the Order-in-Original ordered the assessee to pay late fee for each ST-3

Return under Rule 7C of Service Tax Rules, 1994 for late filing of Service Tax

return and also imposed penalty of under Section 77 of the Finance Act.
Subsequently, the assessee, against the Order-in-Original, filed an appeal
before the Commissioner (Appeals). The Commissioner (Appeals) confirmed
the late fee under Rule 7C of Service Tax Rules, 1994 and dropped penalty

under Section77 of the Finance Act. Subsequently, the said assessee filed an

appeal before the Hon'ble Tribunal challenging levy of late fee on the ground

that it had not provided any services during impugned period and thus was
,,.

not required to file Service Tax return. The Hon'ble Tribunal waived penalty
under Rule 7C of the STR and set aside order of the Commissioner (Appeals)

relying on the Central Board of Excise and Customs Circular No.97/8/07-ST

dated August 23, 2007 and judgment of the Tribunal in the case of Amrapali

Barter (P.) Ltd. Vs. CST [2013-TIOL-32-CESTAT-KOL] ("Amrapali Barter
Case"). Thus, in view of the above citations and discussions, I held that there
is no need to file Service Tax return when no taxable service is rendered
during the relevant period.

0

7. In view of above, I set aside the impugned order with consequential
relief to the appellants.

8. The appeals filed by the appellant stand disposed off in above terms.

0

31rg (3r4re - II)

CENTRAL EXCISE, AHMEDABAD.
ATTESTED

+4•..2t
SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.
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To,

M/s. Tim Engineering Technologies Ltd.,

Plot No. 345/A, 348/A, 349/A, Changodar Industrial Estate,

Sarkhej-Bavla Highway, Changodar,

Dst: Ahmedabad- 382 213.

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-IV, Ahmedabad.
4) The Superintendent, AR-V, Service Tax, Division-IV, Ahmedabad.
5) The Asst. Commissioner(System), Service Tax Hq, Ahmedabad ...,
6) Guard File.

7) P.A. File.


